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interlocutory application. It seems to me, therefore, that, as far as that goes, I cannot
grant any relief.

Then there remains the third point in the case. I am asked to restrain the
Defendant from assisting, as a scientific witness or otherwise, the Defendants in two
other actions which have been brought by the Plaintiffs against other persons, and
which are now pending ill the Court, for infringing the patents assigned to the
Plaintiffs; and the ground on which that is asked is that it would be contrary to the
covenant contained in the deed of the 7th September 1881 to which 1. have referred.
I do not think it has been seriously pressed that I could, and I am quite satisfied that
I could not, under any circumstances, grant an injunction to restrain the Defendant
from obeying a subpoena to attend as a witness in Court and answering questions
which might be properly put to him in the course of examination as a witness, the
refusal to answer which might lead to his committal to prison for contempt of Court.
I cannot restrain him clearly from being a witness, and I think the application that I
should do so was not pressed.

Then it was said further that I ought at any rate to restrain the Defendant from com
municating to the Defendants in other actions information in the possession of this
Defendant which might enable the Defendants in the other actions to show that the
patents assigned are not valid patents. With regard to that it has been decided-and
that is well settled -that the licensee of a patent is, during the continuance of his
license, estopped from disputing the existing patent; but it is going a great deal
further to say that a man who has assigned a patent is to be restrained from mentioning
to any person at any time, or under any circumstances, matters which might show
that the patent, which has been granted by the Crown in the belief that the invention
claimed was a new invention, was not, as a matter of fact a new invention. No
authority having been cited to me upon the point at all, and the principle invoked
from the case of a licensee not seeming to me to go nearly far enough for thepropo
sition in support of which it is cited, and there being no authority for that being done
which lam now asked to do, I decline upon an interlocutory motion to go so far as to
say that the Defendant can be restrained from communicating to other persons material
information within his own knowledge relating to specifications or other matters
antecedent to the granting of the patents in question.

Under these circumstances I cannot grant any of the relief asked by this notice of
motion, and therefore I make no order upon it.

IN THE COURT OF ApPEAL.

Before LORDS JUSTICES COTTON, LINDLEY, AND LOPES.

June 9th, 1886.

WALKERI}. THE HYDRO-CARBON SYNDICATE, LIMITED.

Petition for (revocation of lJatel~ts.-Petlition dismissed.-Appeal.-Applicatlon to
postpone hearina of appeal.-AJJ1Jlication for leave to adduce further evidence on
hearing of appeal.

Robert Walker, to whom Letters Patent (No. 4241 of 1875) had been granted,
presented a petition under sub-section 2 of section 26 of the Patents, Designs and
'I'rade Marks Act, 1883, for the revocation of a patent (No. 86 of J8~O) granted to
Herbert John Haddan for an analogous invention, and also of a patent, No.' 370 of
1881, granted to Alfred Julius Boult, for an analogous invention, alleging that he was
the true. and first inventor of the inventions comprised in the two last-mentioned
patents. Vice-Chancellor Bacon, before whom the petition came, decided that on' the
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construction of the specifications of the three patents, and also of a patent, No. 2661
of 1865, granted to Francis Wise, Edward Field, and Enoch Harrison. Aydon, that
eliminating from Walker's patent matters of common knowledge the inventions claimed
by Haddan and Boult were not similar to the invention claimed by Walker, and that the
petition must be dismissed with costs.

The Petitioner appealed, and on the 9th of June 1R85, Welby Kinq (instructed by
F. Bradley) moved on his behalf that the appeal might not be in the paper
before the 5th of July, in order to enable the Petitioner, who was in America, to
attend and instruct his own counsel (he being an engineer) in Court on the hearing
of the appeal. The motion also asked for leave to adduce further evidence on the
hearing of the appeal on the ground that the Petitioner was taken by surprise at the
trial by the introduction of Wise's patent (see the report of the trial ante ''''01. II., p. 3).
111acrory (instructed by Tibbitts and Son) for the Defendants opposed the motion. He
stated that the Petitioner was not taken by surprise by the introduction of Wise's patent at
the trial, because he was examined de bene esse before the trial, and Wise's patent was put
to him in cross-examination.

COTTON, L.J.-This is a double application, to be allowed to give further evidence
--~lnd to postpone the hearing, in order that the Plaintiff may be present and may give
further evidence. As regards the application to give further evidence, I think there is
no case for it. We are always very reluctant indeed to allow further parol evidence
to be given on an appeal which was not given before the Court below, and here it
appears that the Plaintiff had this matter of W'ise's patent put before him, and said, I
suppcse, whatever he knew then with reference to Wise's patent. I can see no reason
why he should be allowed to give further evidence. Then, as to the postponement, no
doubt an engineer may be able to. make some suggestions to his counsel which may be
useful on the hearing of the appeal, but, in my opinion, we must consider the rights of
the Respondent too. He has a right to say let the appeal come on unless there is
sufficient ground for postponing it; aud, although the Plaintiff is an engineer, in my
opinion his absence is not a sufficient reason for postponing the .. trial to the prejudice
of the Respondent. In my opinion, therefore, this application fails.

LINDLEY, L.J.-I agree.

LOPES, L.J.-I am of the same opinion.

COTTON, L.J.-It is refused with costs.

J.l!lacrory.-I do not know whether your Lordships would couple that with any
condition that the costs should be paid before the appeal is heard.

COTTON, L.J.--No.

The appeal was subsequently withdrawn by arrangement between the parties.

IN THE HIGH COURT OF JUSTICE.-CHANCERY DIVISION.

Before MR. JUSTICE STIRLING.

June 22nd, 23ru, 24th, 25th, 26th, 28th, and 29th, and July 6th, 1886.

THE GERM MILLING COMPANY, LIMITED, v. ROBINSON.

Action for infringement of patent.i--Faiiure of Plaintiffs' casee--Defendarus not
called up to prove their case-s-Costs of particulars oj breaches and objectione:-:
Certificates under section 29 (6) of the Patents, «c. Act, 18Ha.
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